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Huitrii Stairs (Enurt of A^irala 

Fob thk Second Circuit 


Philip A. Ferrato, individually and as President of the 
New York State Parkway Police Benevolent Association 
of Long Island, Inc., and the New York State Parkway 
Pouce Benevolent Association of Long Island, Inc., 

Plaintiffs-Appellants, 

—against— 

Malcolm Wilson, as Governor of the State of New Y ork, 
‘ and the State of New York Public Employment Re¬ 
lations Board, 

Defendants-Appellees. 


On Appeal from the United States District Court 
for the North m District of New York 


Docket Entries 


Mar. 27 (1) Filed complaint 

» 28 Issued summons— original—2 copies & del’vd to 

Marshal for service 

Apr. 18 (2) Filed summons served 4/16/74 on State ot 

NY Public Employment Relations Board 
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Docket Entries 

Jerome Lefkowitz, Malcolm Wilson, Gov. of 
XY through Ann E. Lewis, Attv on 4/12/74 

May 2 (3) Filed Notice of Motion returnable May 20, 

1074 at Albany, to dismiss and affidavit 
service 

17 (4) Filed affidavit in opposition to defendant’s 

motion 

20 (f>) Filed Defendant’s memorandum of law in 

support of motion to dismiss complaint 

20 Motion for an Order Dismissing the Complaint 
by defendants. Decision Reserved 

Aug. 1 (fi) Filed Memorandum-Decision and Order of 
Judge Foley (7/31/74) granting defendant’s 
motion to dismiss and dismissing the com¬ 
plaint 

1 (7) Fileil Judgment and mailed cards re: Judg¬ 

ment to Richard Hartman, Louis J. Lefko¬ 
witz and Martin L. Barr 


21 (8) Filed Notice of Appeal 
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Complaint 

UNITED STATES DISTRICT COURT 
Uon the Northern District of New York 


Phieip A. Ferrato, individually and as President of the 
New York State Parkway Police Benevolent Association 
of Long Island, Inc., and the New York State Parkway 
Police Benevolent Association of Long Island, Inc., 

Plaintiffs, 

—against— 


Malcolm Wilson, as Governor of the State of New Aork, 
and the State of New York Public Employment Re¬ 
lations Board, 

Defendants-Appellees. 


On Appeal from the United States District Court 
for the Northern District of New York 


The plaintiffs, complaining of the defendants, by his at¬ 
torney, Richard Hartman, Esq., do herein allege: 

1. This is an action seeking to redress the deprivation 
under color of statute, ordinance, regulation, custom, or 
usage of a right, privilege or immunity secured to the 
plaintiffs by the Fifth and Fourteenth amendments to 
the Constitution of the United States and by litle 42. 
United States Code, Chapter 21, and for other injuries 


I 










Complaint 


arising under the law and statutes of the State of Xew 
York, and tin* plaintiffs therefore invokes the pendant 
jurisdiction of this court. 

2. The jurisdiction of tliis court is invoked under 28 
United States Code, Section 1343. subdivision 3. this be¬ 
ing an action authorized by law to redress the depriva¬ 
tion, under the color of state law, statute, ordinance, cus¬ 
tom and usage, of a right, privilege and immunity se¬ 
cured to the plaintiffs by the Fifth and Fourteenth amend¬ 
ments to the Constitution of the United States. 

3. That at all times hereinafter mentioned, the plain¬ 
tiff, Fbilip A. Ferrato, was and still is a citizen of the 
United States and a resident of the State of Xew York 
and is of full age. 

4. That at all times hereinafter mentioned, the plain¬ 
tiff, Philip A. Ferrato, was and still is employed as a 
Long Island State Parkway police officer, having been ap¬ 
pointed to said position on February 28, 1958. 

5. That at all times hereinafter mentioned, the plain¬ 
tiff, Philip A. Ferrato, holds the office of President of 
the Xew York State Parkway Police Benevolent Associa¬ 
tion of Long Island, Inc., and has been granted the au¬ 
thority to act by and on behalf of said organization with 
regard to these proceedings. 

0. That at all times hereinafter mentioned, the plain¬ 
tiff, Xew York State Parkway Police Benevolent Associa¬ 
tion of Long Island, Inc., is a “not-for-profit” corpora¬ 
tion duly organized and existing under the laws of the 
State of Xew York, whose membership consists of only 
Long Island State Parkway police officers and whose mem- 
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Complaint 

bership reflects virtually unanimous participation in its 
membership by said police officers. 

7. That at all times hereinafter mentioned, the defend¬ 
ant, Governor Malcolm \\ ilson, was and still is the duly 
elected and/or appointed Governor of the State of New 
York and is thereby legally charged with the legal ad¬ 
ministration and execution of the laws of the State of 
New York. 

8. That at all times hereinafter mentioned, the defend¬ 
ant, State of New York Public Employment Relations 
Board, was established pursuant to Article 14 of the Civil 
Service Law of the State of New York, more commonly 
known as the “Taylor Law”, and that among its statu¬ 
tory' responsibilities, defendant, State of New ^ ork Pub¬ 
lic Employment Relations Board, is charged with deter¬ 
mining appropriate unit representation pursuant to Sec¬ 
tion 207 of Article 14 of the Civil Service Law of the 
State of New York, a copy of which is annexed hereto 
as Exhibit “A”. 

9. That pursuant to an Order of the State of New 
York Public Employment Relations Board issued shortly 
after its creation, all State employees were assigned to 
one (1) of five (5) collective bargaining units with or 
without their consent. 

10. As a result of said Order from the defendant, 
State of New York Public Employment Relations Board, 
all Long Island State Parkway Police were assigned, for 
the purpose of collective bargaining, to the Security Un , 
said Unit being designated as their recognized and/or 
certified negotiating unit. 

11. That said Security Unit comprises approximately 
eight thousand five hundred (8,500) employees, approxi- 
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Complaint 

match- two hundred (200) of which are Long Island State 
Parkway Police Officers. 

12. That plaintiff, New York State Parkway Police 
Benevolent Association of Long Island, Tnc., has at¬ 
tempted, through its Presidents, to bo recognized by the 
State of Xew York Public Employment Relations Board 
as a separate and distinct entity for contract negotia¬ 
tions dealing with the terms and conditions of employ¬ 
ment for all Long Island State Parkway Police Officers. 

13. Tn accordance with said attempt referred to in 
Paragraph “12” above, the Plaintiffs. New York State 
Parkway Police Benevolent Association of Long Island, 
Inc., on or about September 13, P)7(), filed through its 
president at that time, \\ illiam P\ Rupp, a Petition with 
the defendant, the State of New York Public Employ¬ 
ment Relations Board, for decertification alleging that 
the then currently recognized or certified negotiating rep¬ 
resentative with regard to negotiating the terms and con¬ 
ditions of employment for Plaintiffs was not their repre¬ 
sentative as defined in Section 207 of the Civil Service 
Law of the State of New York, a copy of said Petition 
is annexed hereto as Exhibit “B”. 

14. That as a result of the bringing by Plaintiff, New 
York State Parkway Police Benevolent Association of 
Long Island, Tnc., of said decertification petition, the de- 
fendant, the State of New \ork Public Employment Re¬ 
lations Board, reviewed the issues raised in said peti¬ 
tion and concluded that decertification would not be per¬ 
mitted. 

15. In view of the fact that plaintiffs comprise ap¬ 
proximately two hundred (200) of the eight thousand five 
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Complaint 

hundred (8,500) member Security Bargaining Unit, they 
are effectively deprived of a meaningful voice in determin¬ 
ing policy of said Security Unit with regard to Collec¬ 
tive Bargaining decisions. 

1G. That as of the time of the creation of the Security 
Unit, the Long Island State Parkway Police were the 
highest paid employees placed within said Security Unit. 

17. That as of the date of the creation of said Se¬ 
curity Unit and continuing to date, the Long Island State 
Parkway Police salary level was utilized by said Security 
Unit in negotiations with the State of New York as the 
guage by which other State employees within said Se¬ 
curity Unit had their salary levels increased to that of 
the Long Island State Parkway Police level without hav¬ 
ing a comparable proportionate increase negotiated for 
and on behalf of said Long Island State Parkway Police. 

18. That as a result of having no effective voice within 
said Security Unit due to the fact that said Long Island 
State Parkway Police comprised only approximately two 
hundred (200) men out of a bargaining unit consisting 
of approximately eight thousand five hundred (8,500) men, 
that plaintiffs have, in effect, been deprived of their basic 
constitutional guarantees to negotiate, for and on behalt 
of themselves, a meaningful contract related to the terms 
and conditions of their employment. 

10. That due to the placement of plaintiffs within the 
Security Unit, the defendants, in effect, deprived plain¬ 
tiffs of a property right without due process of law in 
violation of the due process provisions of the Fifth and 
Fourteenth Amendments to the United States Constitu¬ 
tion as well as in violation of Title 42, United States 
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Co*It*, Sfftion 1883, more commonly know as the Fed- 
oral Civil Rights Statute. 

20. That as further evidence of the injustices herein 
sot forth, it should bo further noted that approximately 
seven thousand (7,000) Correction Officers are contained 
within said Security Unit, the nature and duties of said 
Correction Officers being totally different from those ol 
the Long Island State Parkway Police. In addition, the 
State Police, which evidence great similarity in job func¬ 
tion. organization and training to those of plaintiff, com¬ 
prise their own bargaining unit with the State of New 
York. 

21. That as a result of defendants’ actions, plaintiffs 
continue to be deprived of their constitutional guarantees 
as referred to above and suffer, have suffered and will 
continue to suffer irreparable harm as long as defend¬ 
ants' conduct is permitted to continue. 

22. That in placing plaintiffs in the Security Unit for 
the purposes of collective bargaining, defendants acted 
arbitrarily, capriciously and without legal basis. In light 
of the prior conduct of said representation, said Security 
Unit has failed to properly represent the interests of 
Long Island State Parkway Police in negotiations con¬ 
cerning the terms and conditions of their employment 
with the state. Additionally, the conduct of said repre- 
sentatidfc^by the Security Unit for and on behalf of the 
plaintiffs is such as to go contrary to the purpose and 
intent of the Taylor Law which initiated the concept of 
collective bargaining between governmental employers and 
their employees. 

23. By reason of the foregoing, plaintiffs have been de¬ 
prived of their constitutional guarantees as set forth in 
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the Fifth and Fourteenth Amendments of the United 
States Constitution and continue to bo so deprived as a 
result of defendants’ actions. 


Wherefore, plaintiffs demand judgment against the de¬ 
fendants seeking an order directing the defendants to 
recognize the New York State Parkway Police Benevolent 
Association of Long Island, Inc., as the exclusive recog¬ 
nized bargaining unit of the Long Island State Parkway 
Police pursuant to Section 207 of Article 14 of the Ciul 
Service Law of the State of New York. 


Bated: March 18, 1974 

Mineola, New York 


Richard Hartman 

Attorney for Plaintiffs 
Office and P. O. Address 
300 Old Country Road 
Mineola, New 1 ork 
(516) PI 2-9000 










10a 

Exhibit A, Annexed to Complaint 

$ 207. Determination of Representation Status 

For purposes of resolving disputes concerning repre¬ 
sentation status, pursuant to section two hundred five or 
two hundred six of this article, the board or government, 
as the case may be, shall 

1. define the appropriate employer-employee negotiat¬ 
ing unit taking into account the following standards: 

(a) the definition of the unit shall correspond to a com¬ 
munity of interest among the employees to be included in 
the unit; 

(b) the officials of government at the level of the unit 
shall have the power to agree, or to make effective recom¬ 
mendations to other administrative authority or the legis¬ 
lative body with respect to, the terms and conditions of 
employment upon which the employees desire to negotiate; 
and 

(c) the unit shall be compatible with the joint responsi¬ 
bilities of the public employer and public employees to 
serve the public. 

2. ascertain the public employees’ choice of employee 
organization as their representative (in cases where the 
parties to a dispute have not agreed on the means to as¬ 
certain the choice, if any, of the employees in the unit) 
on the basis of dues deduction authorization and other evi¬ 
dences, or, if necessary, by conducting an election. 
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Exhibit A, Annexed to Complaint 

3. certify or recognize an employee organization upon 

(a) the determination that such organization represents 
that group of public employees it claims to represent, and 

(b) the affirmation of such organization that >t does not 
assert the right to strike against any government, to as¬ 
sist or participate in any such strike, or to impose an ob¬ 
ligation to conduct, assist or participate in such a strike. 
Added L. 1967, c. 392, $ 2, eff. Sept. 1, 1967. 
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Exhibit B, Annexed to Complaint 

[Photostat] 

(Opposite) W 


















7 


ONLY COPY AVAILABLE'- 




State of Now York 
Public Deployment Relation*, D- ard 

PETITION 

FOR CERTIFICATION AND/OK DIJCi KT ! I'lC V. ION 


.T3TRUCTION. Submit an original and three (3) copiee of 
hia Petition to the Director of Public Deployment 
'ractices and Representation, New York State ftiblic 
Jepioyment Relations Board, 50 Wolf Road, Albany 
l-Y. 12205 If more space is required for any item, 
ivtach additional sheets, numbering itam accordingly. 


Dv NOT WRITE IN THIS SPACE 


Case No. 


Date Filed: 


Hie Petitioner alleges that the following circumstances exist and requests that the New York 
>tate Public Employment Relations Board proceed under its proper authority. 


Purpose of this Petition. (Check only the boxes that axe appropriate). 

A. i-j Certification of negotiating representative -- A substantial number of employees 

I wish'to be represented for purpaes of collective negotiations by Petitioner 
and Petitioner desires to be certified as representative of the employees for 
purposes of collective negotiations pursuant to Section 207 of the Law. 

B. Representation (Dnployer) -- One or more employee or ionizations have presented 

1 [ a claim to Petitioner to be recognised as the negotiating representative of 

employees of Petitioner. 

C. j—.. Decertification — A substantial number of employees assert that the currently 
[ x 1 recognized or certified negotiating representative is not their representative 

as defined in Section 207 of the Law. _ ' _ 


2. Name of Petitioner' 


h'illih.A 


Affiliation, if any: Lcn;j I. land .Ut'-uc Iv.'kY/r.y I'ali.- ' J ''iv.7ole.i»; Ar.sociatlon 


3. Address of Petitioner (No. (Street, City & ZIP Coda): 


Telephone Number :y 













N«m of Itoployer i 

—_ Lon^ IrTriv- ;»g . j n 

ydr... of B^loyor (No. C Street. City t ZIP Code), * -^' e ' phone Humber, 

L _ ric ' lniont 3tot.> tT-v:. Iri::-:. .!. V.,-- , 1 - 

Description of ...potutlnp uuit cl.U^d'gp. .ppiopji.t. I 6.. ^ployw. t i 

(B« cssplete and specific, using job titles). unit, 

Includedi 3«Pteln 3 (TmuYI-s . IT.-.r; dfru,,^,, ■.*; 

Patrolmen (?rr..:';.c Pari. OPl'lcer) 

Ore Jo H; 

Scr-oontn (Tra.Vio Pr ;>f 'Ic" •) 

OraJv lj 

Lieutenants (J:v r "c Prrtc OiVlce-0 

Excluded i G i "’ a< -i 1 


Chiof oJ* Police (Tral'i lo Cc. n; c-iiVco*’) 
Grade 23 * •/ 


7. Oooa tho Petitioner aoak exclusive rights of raproaantation; 


6b. Is this Petition 
supported byi 

(1) 10% or more of the 
employees in the u 

□ *“ □ 

(2) 30% or more of the 
employees in the ui 

ID O No 


nni *« 


(Month, Day, Year) 


I, Request for recognition as negotiating representative was made ITT 

_ (Month, D 

□ Mas not replied. (Explain on rider, if necessary). 

□ Declined recognition on 

(Month, Day, Year) 


>. Recognised or certified negotiating agenti (If there ,a none, so state). 

Hmmi Security Unit 2tr i C<-»un:ll wfilUtioni 


Address. 


33 Culbln Avenue 
Albany, l!.*u Yu*’.: 


Data of racognition or certification! 


'pkWWiI 'z 










m<|.1nyce organization* othar than Petitioner (and othe* then^roanUattona 
which claim recognition aa negotiating rapreeentatl*a. and ‘ •" p t J 1 ’" n ltm a 
known to hava an\nt.r..t in r.prea.ntlng any ee*loy.e. lr, the unit deecrlbed In 

above. tit none, ao atata) . c | cl4 i» 


Name 

oil 


Address 


affiliation 


Data of Clain 
(Required only if 
petition la fil*^ 
by aiaoloyar) _ 


n 1 r .f* 


onn i! 



tb) Date ot expiration of tha conuracti - j - < 

(ci Tha negotiating unit specified in the contract.-L —-— • ' ' ■ uu ” ‘ - 

(d) la a copy of the contract attached? j j | • | No 

iz this natter subject to Section 20b.1 or 212 of tha Daw? [ /;:[*** (_1 **° __ 

"if you have checked Box 1. A. atove, . j rero rta with the Hew York State 

(a) If an employee organization, have you fiaad J^° --, * lth 

Department of labor aa required by Tabor I Mt ^ 7.6? (TxJ Yea [-j **°» 

Board of Pegenta ae required by EAicatlon lea. I 1177 |-j y#a [ ] Mo 

If a membership corporation, waa your certifies.a of ^corporation W™*** ** thm 
New York State Board of Standarda end Appeals pursuant to Membership Corporation 

Lew I 110) (a)? Yea (=□»• 

Sbl DC you *f f in. Oi« you md .... «^cy.. or,»i.. .lon ^ ’ 

assert the right to strike A^intt any govar,-en-.. u or u^lclpita in »>eh a 

such strike, or to i mpose an obligation to conduct, assist, or pertlcipa 

strike? nn w cm *> ____ __ ^ - 

'*r“ d 

nr vc o VlnE^i •• iih J'li.-d • : ' ' t!v 

p,5r (6?-"V!&r^V‘#ApAyia W iV«*n currently recognise or e,.i«St In) 

engaged in a etxise ot caused, inshigated, at.coui aged or condoned a etr«e eg 

■ mm en?** ' 7 «»« f* v I**" 












uwg^.-TrrMqrrraTT-M 


(a) State the (/rounds upon wMej, the caxtx fleet ion el*>ild he revoked or the recognition 
. annulled. •*■ h'- *•* *'*“ — - J - -“ • ;, J2in in J l. ;c*nt 1 : .•oi- i * . rnlnucc i-r r"—» 

navo a community of ink .i-c::; vlth prii.vj • : - Vv >'—V,.* V, 

(br- Kes k 'the #rip7oyee efrgai-iv’t.V.n currently reoogni**>d or certified by the public employei 
engaged in a strik e or caused, instigated, encoui aged cr condoned a strike against an) 
• government? | ~| y [xxj No 

(c) la the employee organization currently reoogniret or certified designated as an 
exclusive negotiating representative? fl. |y 0 e j " j no 

15. include a clear and conciae statement of any other relevant facts. 

■i’ho Lone; Island Statu :'cr’.:;;ry IV lie 2 .ItM*.: .. -..cloU n her, 100 .' of the 

mci. barchlp of the police vhile L- \i.. ;hloh >. she certified 

representative, ha ; a«.i'lvi • the.* '..-t -a*v r , ..n.y j~ 10 » f the wer. •_* hi? 

of the pollc 2 dcoeftr. ont. fair; l^avor n . ..fi.V . nv jc.* 'if police offlc ; .*./ 
unrepresented by an/.n.*. The so;....unity of In..' .* t lie.; In the P.D.;.., not 


1 declare that I have read the above Petition and that the statements herein are true to 
the best of my knowledge and ballaf. 

A y/llllfi. 1\ r.u.;v - Ton I'■.land .'SA’ T l-' : ' >U,!C ^^volent 

'—/ J (Pejr it ^oiier and AfFIlIation,' ir ariyj • •Voci.tiT?ibn~' 


(Title, if any) 


’(Signature of rsprssanftat jVw'/bf parson 
Piling Petition) './ 


Oatedi .'hiptewbu-r 1 


1 (»-*9) 


1»JL_ 




\ 







Notice of Motion 

UNITED STATES DISTRICT COURT 
For the Northern District of New York 

Civil Action No. 74-CV-124 


SAME TITLE 


Please Take Notice that the Defendants, Malcolm Wil¬ 
son, as Governor of the State of New York, and the New 
York State Public Employment Relations Board will 
move this Court at the session of the United States Dis¬ 
trict Court, to be held at the Federal Building, Albany, 
New York, on May 20, 1074 at 10:00 in the forenoon or as 
soon thereafter as counsel can bo heard for an order dis¬ 
missing the complaint on the grounds that: 

1. The Court lacks jurisdiction over the subject matter; 

2. The complaint fails to state a claim upon which re¬ 
lief can be granted, to wit: 

a. the action may not be maintained because of res 
judicata; 

b. the action is barred by the statutes of limitations 
in New Y’ork Civil Service Law $213(a) and the 
New York Civil Practice Law and Rues -§217, 

c. the plaintiffs have failed to exhaust their admin¬ 
istrative remedies; 

3. The plaintiffs have failed to join a party under Rule 
19; and 
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Notice of Motion 

4. For such other and further relief as to the Court 
may seem just and proper. 

/s/ Martin L. Barr 
Martin L. Barr 

Attorney for Defendant State of 
^ew lork Public Employment De¬ 
lations Board 
Office and P.O. Address 
50 Wolf Road 
Albany, New York 12205 

Louis J. Lefkowitz 
Attorney General of the State of 
New York, Attorney for Defend¬ 
ant Malcolm AVilson, as Governor 
of the State of New York 
Office and P.O. Address 
The Capitol 

Albany, New York 12224 

By: /s/ John Q. Driscoll 
John Q. Driscoll 
Assistant Attorney General 

Dated: Albany, New York 
May 2, 1974 

Io: Richard Hartman, Esq. 

300 Old Country Road 
Mineola, New York 11501 


f 
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Affidavit of Philip A. Ferrato in Opposition 
to Defendant’s Motion 

UNITED STATES DISTRICT COURT 
For the Northern District of New York 

Civil Action No. 74-CY-124 


SAME TITLE 


Philip A. Ferrato, being duly sworn, deposes and says: 

1. That I am a Plaintiff in the above entitled action 
and am fully familiar with all of the facts, circumstances 
and pleadings associated with the above captioned matter 
and make this Affidavit in opposition to Defendant’s mo¬ 
tion seeking an Order dismissing Plaintiff’s Complaint. 

2. With regard to Defendant’s allegation that this 
Court lacks jurisdiction over the subject matter and is¬ 
sues raised by Plaintiffs in their pleadings, Plaintiff, Phil¬ 
ip A. Ferrato, respectfully submits to this Court that un¬ 
der Section 1343 of Title 28 of the United States Code as 
well as Section 1983 of Title 42 of the United States Code, 
this Court is specifically granted jurisdiction to entertain 
a case alleging a violation of Plaintiffs civil rights. The 
fact that a State remedy may also exist, does not exclude 
thereby the right of Plaintiffs to seek resolution in the 
Federal Courts of the issues raised by them. See Annu¬ 
lling v. City of Chester, D. C. Pa. 1973, 355 F. Supp. 1300: 
Krahm v. Graham, C. A. Arizona 1972, 461 F. 2d 703; Lu¬ 
cero v. Donovan, D. C. Calif. 19(50. 258 F. Supp. 979; and 
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Affidavit of Philip A. Fcrrato in Opposition 
to Defendant's Motion 

Quarles v. State of Texas, D. C. Texas 1970, 312 F. Sunn. 


3. As to Defendant’s allegation that Plaintiff’s Com¬ 
plaint tails to state a claim upon which relief can be 
granted, Plaintiff, Philip A. Ferrato, respectfully submits 
to this Court that Section 1343 of Title 28 of the United 
States Code as well as Section 1983 of Title 42 of the 
1 nited States Code provide the mechanism whereby Plain¬ 
tiff’s claim herein can be re-dressed. 

4. As to Defendant’s claim that Plaintiffs are barred 
from seeking the relief set forth in the original Complaint 
due to “lies Judicata,” Plaintiff, Philip A. Ferrato, re¬ 
spectfully submits to this Court that the criteria ofsus- 
taining a ‘lies Judicata” claim are not met herein and 
that the issue raised in the original Complaint has for the 
hrst time been presented to this Court by this Plaintiff 
against the above named Defendants. 

5. As to Defendant’s claim that Plaintiffs are barred 
Irom bringing this action as a result of the Statutory Lim¬ 
itations set forth in Section 213 (a) of the New York 
Civil Service Law and as well as Section 217 of the New 
\ork Civil Practice Law and Pules, Plaintiff, Philip A 
F , e " at °’ respectfully submits to this Court that in the area 
ot Civil Rights Litigation, and in particular with regard 
to litigation arising under Section 1343 of Title 28 of the 
Lmted States Code and Section 1983 of Title 42 of the 
I mted States Code, State procedural time limitations are 
not binding upon Federal litigation since the State stat¬ 
utes containing said procedural time limitations in no wav 
torm a basis for the bringing of the Federal claims. 
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Affidavit of Philip A. Ferrato in Opposition 
to Defendant’s Motion 

G. As stated above, there exists botli Federal and State 
remedies for seeking a re-dress of grievances based upon 
violation of one’s civil rights. To attempt to exclude one 
from pursuing a Federal Court remedy based upon State 
procedural time limits flies in the face of this basic doc¬ 
trine that one can seek either a re-dress of grievances 
through the State Court or through the Federal Court. 
As recognized in Grayson v. Montgomery, C. A. Mass. 
1970, 421 F. 2d 130G, one does not need to exhaust one’s 
state remedies prior to seeking re-dress of one’s grievance 
in the Federal Courts. 

7. In accordance with the above, Plaintiff, Philip A. 
Ferrato, additionally wishes to point out to the Court that 
in the area of civil rights litigation, the Federal Courts 
have instituted a policy wherein the Abstention Doctrine 
is characteristic of certain Federal litigation is not ap¬ 
plicable in the area of civil rights. In fact, the policy has 
been to he extremely lenient in hearing civil rights litiga¬ 
tion. See Devlin n oshe, C. A. Ind. 1972, 4G5 F. 2d 1G9. 

8. As to Defendant’s claim that under Pule 19, Plain¬ 
tiffs have failed to join an essential party, Plaintiffs re¬ 
spectfully submit to the Court that, if in the Court’s de¬ 
termination that such he the case, that the Court will grant 
to Plaintiffs the opportunity to amend the above captioned 
matter and sene the appropriate party so that this Court 
would he able to properly determine the issues raised here¬ 
in as they affect all essential parties to the litigation. 

Wherefore, Plaintiffs demand judgment against the De¬ 
fendants dismissing their motion seeking to have Plain¬ 
tiffs Complaint dismissed as well as seeking an Order 





Affidavit of Philip A. Ferrato in Opposition 
to Defendant's Motion 

from this Court directing Defendants to submit an answer 
within the appropriate time limitations and for sucli other 
and further relief as to this Court may seem just and 
proper. 


Dated: Mineola, New York 
May 17, 1974 


/s/ Philip A. Ferrato 


(Verified by Philip A. Ferrato, May 17, 1974.) 
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UNITED STATES DISTRICT COURT 
Northern District of New York 

74-CV-124 


[SAME TITLE] 

Appearances: 

Richard Hartman 
Attorney for Plaintiffs 
300 Old Country Road 
Mineola, L.I., N.Y. 11501 

Louis J. Lefkowitz 

Attorney General of State of New York 
Attorney for Defendant 
Governor Malcolm Wilson 
The Capitol 

Albany, New York 12224 

Of Counsel: 

John Q. Driscoll 
Asst. Attorney General 

Martin L. Barr 

Attorney for Defendant New York State 
Public Employment Relations Board 
50 Wolf Road 
Albany, New York 12205 

Of Counsel: 

Kenneth J. Toomey 

James T. Foley, D. J. 


(> 
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York 1 ?/ 1 !’ p di T idUall \ aml as Preside nt of the New 
, ate , parkway Police Benevolent Association of 

Long Island, Inc. (hereinafter “Association”), together as 
na ! , ' < ‘ d ! ,a,ntlff ‘ s hrin ” this action pursuant to 28 U.S C 

* , 1343 < 3) and f U.S.C. § 1983 against Governor Mal¬ 
colm 1\ ilson and the New York State Public Employment 
Relations Board (PKRB) alleging violation of tLr civil 
rights under the Fifth and Fourteenth Amendments to 
the l nited States Constitution. 

Yo?k%r^r r ^ CenterS arOUnd Article 14 of the New 

2055 oo 7 ) i 1CG LaW (Taylor Law >> Sections 
; and f 7 w lle 1 empower PERB to establish bargain- 

PFT?R ltS 01 th r empl0yees of the State of New York. 

! * n accordance with tlie statutory directive, has es¬ 
tablished five units tor bargaining purposes, one of which 
,« kll0Wn a8 + the “Security Unit” consisting of inter alia, 

• • • occupations involving the protection of persons and 
property; enforcement of laws, codes, rules and regula¬ 
tions concerned with security and highway safety . ” 
Matter of State of New York, 1 PERB 322(1, 3232 (Novem¬ 
ber 27, 19(18). The Association with its approximately 200 

r a !r Wa !, inC i Ud ° d hy decision of PERB on Februarv 
27, I960, in the Security Unit whose total membership is 
approximately 8500 employees. 

Subsequently, pursuant to the statute, elections were 
Tl ‘ rp P resent ation of the Securitv Unit. 

AF t L f}° ? Uncd 82 (AFSCME) was duly Chosen 
d certified and it is now known as the Security Unit 
Employees, Council 82. 

n A !^^ tly : ,iSSatisfied with this result ’ on September 
IJ7U tf * e Association attempted to petition PERB to 

decertify the Security Unit Employees, Council 82 This 
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petition was denied as being untimely and returned to the 
Association on September 16, 1!)70. Thereafter, an Article 
7S proceeding was instituted in the New York courts 
challenging this determination, which was dismissed as 
untimely and as presenting no significant legal question, 
i.e., it was ruled that the legal question has already been 
decided in Matter of Civil Service Employees Association, 
Inc. v. Helsby, 32 A.I). 131 (3rd Dept. 1%!)), aff’d 2, r ' N.Y. 
2d 842 (11)69). Matter of Hupp v. Klein, N.Y. Supreme 
Ct., Albany County, June 15, 1970, unreported. 

Still unsatisfied with this outcome, the Association 
launched another suit in the courts of New York challeng¬ 
ing the constitutionality of the statutes at issue in the 
case at bar. The Association also lost this suit and tin* 
statutes were declared to be constitutional. Matter of 
Rupp v. Rockefeller, 4 PERB 7005, N.Y. Supreme Ct., 
Albany County, January 22, 1971, unreported. Copies of 
both these decisions for convenience are filed with this 
decision. 

The Association in this action attempts to litigate the 
same incident again in this United States District Court 
under the guise of a civil rights suit. Defendants have 
made a motion to dismiss which is hereby granted for the 
following reasons: 

First, this suit was commenced with the filing of the 
complaint on March 27, 1974. This is not within the three 
year statute of limitations applicable to actions under 42 
U.S.C. § 1983. N.Y. CPLR § 214(a); see Rosenberg v. 
Martin, 478 F. 2d 520, 526 (2d Cir. 1973); Romer v. Leary, 
425 F. 2d 186, 187 (2d Cir. 1963); Swan v. Board of 
Higher Ed., 319 F. 2d 56, 60 (2d Cir. 1963); generally, 
Reed v. Ilutto, 486 F. 2d 534, 537 n. 2 (8th Cir. 1973).' 

Second, because of the previous litigation by the same 
parties sub nom. in the state courts of the constitution- 


t 





23a 


Memorandum-Decision and Order 

ality ot this statute, any similar claim is now barred in 
my judgment by res judicata, and thus cannot be raised 
by a § 1983 action. Thistlethwaite v. City of New York, 

- F. 2d -, Slip. Op. 3441 (2d Cir. May 13, 1974); 

compare, Lombard v. lid. of Education of the City of New 

Y ° rk > - F. 2d -, Slip Op. 4907 (2d Cir. July 22, 

1974); see Mastraediio v. Rici, - F. 2d -, 43 U.S. 

L.M . 2028 (1st Cir. June 24, 1974); Lovely v. Laliberte, 
— F. 2d -—, 43 U.S.L.W. 2030 (1st Cir. June 24, 
19(4); also Dillard v. Industrial Commission of Virginia, 

- U.S. -, -, 42 U.S.L.W. 4729, 4732 (May 15, 

1974). 

And finally, the complaint states no claim upon which 
relief can be granted. To wit, there is no federally rec¬ 
ognize 1 right for minority public employees to be al¬ 
lowed their own individual bargaining unit, i.e,, there is 
no denial of property or due process. W.H.H. Chamber¬ 
lin, Inc. v. Andrews, 271 N.Y. 1, aff’d, 299 U.S. 515 (1936), 
rehearing denied, 301 U.S. 714 (1937); Mtr. of Bauch v. 
City of New York, 21 N.Y. 599 (1968); Mtr. of Kraemer 
v. Ilelsby, 35 App. Div. 2d 297 (3rd Dept. 1970), appeal 
dismissed sub nom. Mtr. of Kraemer v. PERB, 28 N.Y. 
2d 717 (1971), cert. den. 404 U.C. 824 (1971); cf. Douds v. 
International Longshoremen’s Ass’n, 241 F. 2d 278 (2d 
Cir. 1957); see also, Rogoff v. Anderson, 34 App. Div. 2d 
154 (1st Dept. 1970), aff’d 28 N.Y. 2d 880 (1971), appeal 
dismissed 404 U.S. 805 (1971); Board of Education of 
Grand Island v. Ilelsby, 37 App. Div. 2d 493 (4th Dept. ’ 
1971); No. Belmore Teachers Ass’n v. Board of Education 
68 Misc. 2d 238 (N.Y. Sup. Ct. 1971). 

Any of these three grounds separately or collectively 
is clearly sufficient to dismiss this complaint. In my judg¬ 
ment, the filing of this action is a belated attempt to ob- 
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tain another day in a busy federal court on issues that 
have been fairly and judicially determined and must be 
considered as frivolous under the Civil Rights statutes in¬ 
voked. 

The defendants’ motion is granted and the complaint is 
hereby dismissed. 

It is so Ordered. 

Dated: July 31, 1974 

Albany, New York 

James T. Foley 
United States District Judge 
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UNITED STATES DISTRICT COURT 
Northern District of New York 

Civil Action No. 74-CV-124 


[SAME TITLE] 

Sirs: 

Please Take Notice that the Plaintiffs, Phillip A. Fer- 
rato, individually and as President of the New York State 
Parkway Police Benevolent Association of Lon# Island, 
Inc., and the New York State Parkway Police Benevolent 
Association of Long Island, Tnc., herein appeal to the 
United States Court of Appeals for the Second Circuit, 
from the judgment and order made by the Honorable 
James T. Foley on the 31st day of July, 1974 and entered 
herein on the 1st day of August, 1974. 

Dated: Mineola, New York 
August 12, 1974 

Yours etc., 

Richard Hartman 
Attorney for Plaintiffs 
300 Old Country Road 
Mineoia, New York 11501 
(516) 742-9000 
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To: Louis J. Lefkowitz 

Attorney General of State of New York 
Attorney for Defendant 
Governor Malcolm Wilson 
The Capitol 

Albany, New York 12224 
Martin L. Barr 

Attorney for Defendant New York State 
Public Employment Relations Board 
50 Wolf Road 
Albany, New York 12205 






THE UNITED STATES COURT OF APPEALS::: FOR THE SECOND CIRCUIT 


376—Affidavit of Service by Mail 


The Reporter Co., Inc., 11 Park Place, New York, N. Y. 10007 


PHILLIP A„ FERRATO, et al. , 


Plaintiffs -Appellants 


MALCOLM WILSON..., THE NEW YORK STATE PUBLIC EMPLOYMENT RELATIONS 

Defendant's -Appellees. 


fttate of gorfe, Count? of i^eto gotfe, a.: 

Harold Dudash , being duly sworn deposes and says that he is 

agent for Richard Hartman the attorney 

for the above named plaintlffs -Appellants herein That he is over 

21 years of age, is not a party to the action and resides at 2530 Youn * Avenue ' Bronr *' N * Y * 

That on the 27th day of November > 1!k 74 * he served the within App^i* to Brief of 

Plaintiffs-Appellants and Brief of 
Plaint Iff s -Appellant s. 


upon the attorneys for the parties and at the addresses as specified below 

Louis J. Lefkowitz, Attorney General of the tate of New York., Attorney for Defendant- 
x\ppellee. Governor Malcolm Wilson, 

The Capitol, Albany, N.Y. 12224 

Martin L. Barr, Attorney for defendant-appellee New York State Public Employment Relations 

Board, St Wolf Road, Albany, n;y • 12B0S —. 

_ _i p. - 
























by depositing three copies of the brief and three of the appendix 

to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main¬ 
tained by the United States Government at 
90 Church Street, New York, New York 

directed to the said attorneys for the parties as listed above at the addresses aforementioned, 
that being the addresses within the state designated by them for that purpose, or the places 
where they then kept offices between which places there then was and now is a regular com¬ 


munication by mail. 

Sworn to before me, this .. ^ 

day of _, 19™. ( 



-W. JOHNSON 

Note it - P» Wrr; -Sra t r 'of' N »'w TorS' 
No. 4509105 
Qualified in Delaware County 
Commission Expires March JO. 
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